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RE: RFAI Amended 12 Day Pre-Ceneral Report {10/0 1L/98-10/ | 4/9%)
RFAI Amended 30 Day Post-General Report (10/15/98-11/23/98)

Dear Mr. Evans:

Allcr reviewing your letters reparding the amended 12 Diay Pre-Ceneral and 30 Day Post-
General Reports, we have amended the chant we provided on barch 11, 1999 1o comrect some
disclosure datesand proper names of individuals. In addition, we have amended several reports
from the 1998 evcle to comect reporting of the original reccipt or mento schedule.

Your second paragraph states that the "chart apparently discloses that the disbursement of
earmarkerd eontributions occurred outside of the en (10) day window permitted.” Since the chart
actually does oot show any disbursement of earmmarked contributions, [ called you for
clarification.

You explained that what the Commission was really now inquiring imo is whether a
political party committee's deferred earmarking program {in which a donor initiates 2 subsequent
earmark of earlier coptributed funds) can be in comnpliance with 11 C.F.R. 102.8 and
110.66e) 1)1i). I again referred vou to Advisory Opinions 1981-21 and 1991-29, which the
MRS hag cited previously.

You stated that it 13 the Commission's position that the NRSC cannot rely on those two
Advisory Opinions beesuse (1) those opintons were issned for Separate Segregated Funds (35T
and not tp a Party Commitiee, and that a Parly Committes cannot tely on & deferred earmarking
Advisory Opinion piven 1o an SSF because of the special or unique rclationship a corporate S3F
hag with its employee donors, and {2) even if the WRSC could rely on these Advisory Opinions
in principle, the NRSC does not seem to following them in fact, since those Opinions required
separate accounts (1ierally, separate individual bank depositories) for each conttibutor that may
wish to earmatk a prior contribution. The NRSC disagrees with both of these assertions,

1. The Federal Election Campaign Act clearly states that "Any advisory opinion
rendered by the Commission under subsection (a) of fus section may be relied upon by - .. (B}
any pergon invoived in apy specific tansaction or activity which is indistinguishable io all its
material aspects from the transaction or activity with respect to which such advisory opinion 13
rendered * 2 US.C.437(e). 11 C.F.R. 112.5(a)(2) The NRSC obvigusly meet the definition
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of "person” at 2 T1.5.C. 431(11). ("The term 'person’ includes sn individual, partership,
committee, associalion, corporation ...")

The two Advisory Opindons cited construe the Cotmmission's rules on earmarking,
conduit and intermediaries - repulations which are available to all political commitiees, not just
to 38Fs. For example, the definition of conduit or intenmediary is "any persan who receives and
forwards an earmarked contribution to & candidate ..." 11 C.E.R. 110.6(b}2). For purposes of
transtoittmp earmarked contnbutions, the regulations tequire that "any personr who receives an
earmarked contribution shall forward such earmarked coutribartion to the candidat: ... in
accordance with 11 CFR_102.8." 11 CF.R. 110.6(bK2){ifi).

The NRS5C is obviously not seeking to use regulations reserved exclusively for SEFs.
Seg, e.g. 1| C.F.R. F14. 1t 15 however, properly azing regulations available to all commiltees, a3
interpreted by the Commission in Advisory Opinions, The fact that those opinions were issved
o S5Fs is simply not 2 “material’ aspeol.

2. The NRSC disagrees that the Advisory Opinions we cited requine political commitiees
to establish separate, individual bank depositaries for each individuad donor whe ntay wish to
initiate a deferred earmark. Tn fact, the plain language of both Advisory Opinions clearly
establishes this.

5 ¥ 7

Advisory Opinion 1981-21 specifically states that "the individual acceunts are ‘internal
adminiatrative accounts maintained and administered by each separate segregated fund’ ... Each
individual account is maintained on a separate ledger sheet” AO 1981-21 at page 2. This
statement was included in the Opimon after a question was posed to the requester by the
Commission: "Are the ndividual accounts which you describe administrative accomnts
maintained and administersd by each separate segregated fund or are they individual bank
accounts opened it the name of each participating individual member? FEC Lenter to AQ
Requester dated Auogust 26, 1980. FEC Microfilm location 81041021737, The Requester clearly
answered: "The individual accounts are intemal adminisiralive aceounts meintsined and
administered by each SSF. . These records will be maintained on an individual ledger sheet ™
AD Requester response 1o the Conunission dated Apnl 22, 1981, FEC Microfilm locations
81041021726, 81041021734,

I

90 7T0Q0

Advisory Opinion 1991-29 is similar. The opinion clearly states: "Funds from all
indivicual accounts are kept in one non-interest bearing account administered by Sundstrand at a
levcal bank ™ AD 1991-29 at page 2. This fact was specifically stated by the Requester in irs
Advisory Opimon Request, dated July 2, 1991, FEC Microfilm location 21041044692, 693, See
alsp Advisory Opinion 1981-57. Accordingly, the NRSC sees no meril to yout suggestion that
the Commission now requires individual, sepearate accounts for each denor wishing 1o initiate a
deferred earmark,

Those opinicns were also instructive to the NR3C on how to timely tranemit a deferred
earmark contmbution, and how to report these transactions as well. Specifically, the
contributions need to be reported as a receipt by the Comnmittee when received, as the NRSC
does. Advisory Opinion 1991-29 st pages 4 and 7; Advisory Opinion 1981-21 at page 3, and the
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Information the committee pecds to report when transmitting the earmearked comtribution.
Advisory Opirion 1991-29 at page & ("The report to the Commission should be included in the
Pledpe Program's report to the Comunission for the reporting period in which the original denot

submitted his ot her samparked instuetions to the Program, 11 C.F.R. 1106{e) 1)(E).").
(emphasis added). See also id. at fn. 6. .

I would also like to remind you that the reporting of these earmarked comributions was
thoroughly discussed at our Febroary 19, 1999, meeting with RAD. As my February 23, 1999,
letter to Lisa Stolaruk stated:

At the meeting you suggested a new way for the NRSC to report deferred
egrmarks. In the future, we will add additional imformation directly to the
"purpose” box of eammarked dishursements on Schedule B supperting Line 23 to
note the date of the orginal contribution was received and when the eammark
request wag taceived. We understand this is how you are advising other
committees with similar programs. Accordingly if the Attached Exhibit setisfies
YOUT concerns, we thunk thas mafter 15 resolved.

Tn concluston, I respectfully suggest that this matter is resolved. The NRSC is following
the advice the Commission has given on this subjeet, and the further advice your oifice has given
on tepotiing these contributions. The WRSC timely reports all its contributions, and when a
donor initiates a subsequent earmark, the NESC timely transmits the contribution and reperts the

tranzachon.

Sincerely,

Enclosures as stated
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